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皿IETHEORYOFREGHTSSGHEIN工NGERMANLAW
ANDITSAPPLICATIONTOJAPANESELAW
-ASOOM'PAREDWITH皿{EAINGLO.-
IAMERICANDOCTRINEOFEST()PPEL(1)
byRyoyuKita
■
(2>
1.Thes`opeandpu叩oseofthispaper.Appearancesaredeceptive!
P・・b・blythis・1d・・yingi・whatexperi・n・e七 ・f・Gh・・andwhat
experiencehasinculca七edinhumanna七ure,a1七houghIcannot
findou七whatnation,slangu.agei七 〇rigina七edinandwha七period
ofhis七 〇riG七imesi七Gomesfrom.From七imeimmemorialhuman
beings、mighthavelearnedsucha.generaItru七hbyexperience
andhaveimpartedi七fromgeneration七 〇genera七ionin七ermsof
　
ePlgram・
AsaMa■t七eroflegalpolicy,七hLereare七woconceivable
remediesfordecep七iveapPearances.Oneis七h6pem,1七ypaidbya
personwhowrongfullymadeanal)pearaneeofveracity,andthe
o七heris七hepro七ectiongiven七 〇ano七herpersonwhoreliedin
goodfai七hon七hisapPearance.Theformeristhechiefeoncern.
(3)
ofthedoc七rineofes七 〇pPel,and七hela七七eris七hemajorpoin七 〇f
(1)ThisisthemainpartofmyresearchpaperwhichImentionedinthe
previousissueofthepresentperiodica1・SeeIくita,``AStudyin.EstoPPeP,,6
Sh6gaku-t6kyu(TheEconomicRev三ew)3(1956),p.45n.(1).
(2)Therearecorrespondingexpressionsusedinothercountries:DerScllein
tr廿gt(inGermany);L,apParencetrompe(inFrance);L,apParenzainganna
(inltaly).
(3)SeeHarrisv.Prince,Tex.Civ.ApP998S.W.2d1022,1026(…Estop・
pePinitsbroadestsenseispenu]typaidbyoneperpetratingwrongbyknown
fraudorbyaffirmativeactwhich,thoughwithoutfraudulentintent,maア
.resultinlegalfraudonano出er,,),citedinB】ack,LawDictionary,4thed.
(1951),p.649.
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(4)
七ho七heoryofRechtsschein.1七ismypurposeinthepresent
papertoreviewthedevelopmenもsof七histheoryincomparison
wi七h七ha七doc七rineand七 〇consider七hepossibili七iesand
Iimi七ationsofi七sapPlication七〇Japanesecivilandcommorcial
laws.
RechbSscheinandestoppelcomefromdifferentjurisdic毛ioRs,
GermanandEnglishrespec七ively,but,ifsuchahis七 〇ricaI
considerationbese七aside,bo七hlegalprinciplesrevealas七range
(5)
coincidencewi七heacho七her.
Thebasicideaofes七 〇pPel,asIhavealreadymentionedina
(6)
separatear七icle,isthatoneshouldbe七iedeven七〇anun七ruthif
heQnce七 〇ldi七.AI七houghi七isaself-evidentmoralprecep七七hat
nooneough七 七〇 七elIalie,ye七 七hereisagreatneed七 〇moId
suchplainethicsintoalegal七echniquecapableofcopingwi七h
theactualconditionsofanymodernsocietyinwhichmany
peoplemakenobonesabou七tellingalie.A七 七hefoundationof
ourcoml}1execonomicframeworkofsociety,diverseindividual
interes七sa、reconstan七1yandiml)1icitlyinconflic七,sotha七七 ey
tend七〇ge七involvedinatissueoffalsehoods.Suchadeep-roo七ed
socialevilcanno七beeradica七edby七heuseonlyof】anorallaw.
且e皿cedeveloped七hedoctrineofes七〇pPelwhichisdesignedto
pre』cludeonefromspeakingagains七hispreviouss七a七emen七,in
orderthataboos七maybe'given七 〇hones七yin七he1)usinessof
life.Es七〇pPe1七husenables七hemoralin七ui七ionofequi七yand
(4)Therefore,theltheoryofRechtsscheinshouldbegrasped,firstofall,
asthe``protectionofreliance,,doctrine.SeeEichler,DieRechtslehrevo皿
VertrauenPrivatrechtIicheUntersuchungentiberdenSchutzdesVertrauens
(1950),SS.8,102f.
(5)SeeWe11spacher,DasVertrauenauf互ussereTatbes伽deimbtirger】ichen
Rechte(1906),S.118f.;Riez】er,Venirecontrafactumproprium(1912),S.65.
(6)Kita,id.
亀
風RECHTSSCHEINVERSUSESTOPPEL(Kita)-57-
fairplayt・ocomedown七 〇brasstackson七he七echnieal
considera七ionoflegalproble]【ns.1七is``arulewhich,wi七hin七he
(7)
1imi七gapprovedbylaw,isofgreatequi七y".
Asc・mparedwi七hthis,七h・ 七h…y・fRech七ssch・inplaces
emphasisonthedifficultyof(1is七inguishing七he七r解efrom七he
false.Thein七ricacアofindus七riε』Iorganizationsand七hebriskness
ofcommercial七ransac七ionsmakei七七〇〇 七roublesomeforordinary
peopletocome七 〇9ripswi七hIegalrigh七sandrelationships
aecommodated七herein.Therefore,ifexperienceshows七ha七,inan
overwhelmingmajori七yofcases,sucha工egaエ1yrelevan七fac七〇r
findsfor皿mlexpressioninacer七ainexternalfac七,七heni七isa
grea七convenience七〇dependon七hisfac七forsolu七ionoflegal
problemswhich]mayeve11七ua11アariseinconnec伍o】ロwi七h七ha七
factor.But,when七heex七ernaIfaethappenstos七andforn.olegal
tru七hwhatsoever,itisa、Iogicalconclusion七〇 七ake七hefac七for
anuntru七heven七houghsomeoneinnocentactsoni七.There
arisesanecessi七y七〇pro七ec七 七hispersonforthesecurityof
transactions(Verkehrssicherheit).ThetheoryofRech七sscheinis
designedtomeetsucheconomicdemandforfacilita七ingthe
businessactivity.■ ゆ
Theforegoinganalysispoints七 〇thedifferenceillprimary
purposebe七weellRechtsscheinandestopp,el.Theviewpoin七 〇f
Reohtsseheinispro七ec七ivepolieyl)ecauseanex七ernalfac七Gonsti-(8)
七utingaRech七sscheinjustifiespublicreliancethereon,whilethat
ofestoppelispunibivejusticebecauseonoestoppedfromspeaking
(9)
agains七hisstatementisboundtomakeitgood.
(7)Blackburn,TreatiseontheContractofSale,P.162.
(8)Jacobi,DieTheoriederWillenserkl試rungen(1910),S.32.
(g)SeeSeavey,StudiesfnAgency(1949),p.83n.45.
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ForallpractiGalpurposes,however,Rechtsscheinandestoppel.
are七wodifferentexpressionsofoneandthesamethough七.Both
legalprinciplesdealwith七hecommonproblemofdisGrepancy
between七heseemingandthere・al.Insuchcases七hereisenough
groundfor .technicalcongruencebe七ween七heno七ion七hata
personwhobyhiswordsgave七heappearanceofhones七yshould
be七iedtheretoand七hen6七ion七ha七anotherwhoac七edingood
fai七hon七hisapPearanceshould『beassuredofi七s七ru七hfu.lness.
The七wono七ionsarecomplemen七seachof七heotherif七hey
come七 〇practicalapplica七ion.Accordingly,estoppelac七9as
some七hingmore七hanade七erren七 七〇apieceofdishones七yon七he
par七〇f七herepresentor.Indeed,i七〇pera七es七〇pu七therepresen七ee
en七itled七〇i七sbenefitsin七hesameposi七ionasif七herepresented
(10:)
thingwere七rue.Thisfactaceoun七sfor七hepreponderanceofthe
apl)earanceover七herightbe七weenthe七woparもies・Thelegal
reliefines七〇ppelreallyaimsa七punitivejus七ice,bu七inits
(11)
``rela七ive,,form.Ifoneisforbiddeninlaw七 〇con七radic七hisown
represen七ationeven七houghi七be七 〇say七he七ru七h,i七follows
七ha七ano七herwithwhomhedealsisguaran七eedagains七the
ins七abilit・yof七herepresen七edtransac七ion.Bor七hisreason,itmay
besafelysaidtha七thesecondarypurposeofes七 〇1》pelis七〇make
七ransaGtionseasierand七 〇promo七ebusinessac七ivity・
Rech七sseheinandestoppelhavenocommonandcontempo-.
raneousorigin.First,七hedoG七rineofestopPeloriginatedinthe
adjec七ivelawofevidenGe.Growingou七 〇fsuchclassicalconcep七
〇festopPel,七heso-ealled``estopPelbyrepresen七a七ion,,has
(10)Mayv.CityofKearney,ユ45Neb。475,17N.W.2d448,458,cited
inB】ack,LawDictionary,p.648supra.
(11)撃ower,TheLawrelatingtoEstopPelbyReprピsentation(1923),P.22.
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emergedasasubstan七iverulerelativeto七heseeuri七yoftrans-.
actions.Thisdevelopmen七startedderivativelyfromtheeqUityin
themiddleof七heeighteen七hcen七ury.InPic㎞rdv.Sears(1837),
七heEnglishcommonlawcourtmade七hefirstapProachtoa
(12)
generalstatemen七 〇ftheprinciplein,itsmodernform.Incontrast
with七his,七he七heoryofRechtsscheinhas'deve工opedfromthe
substan七ivelawrela七ingもotheopenlymanifestedtransferofa,
realrigh七(``Publizit註tsprinzip,').1七wasestablishedby(}erman
scholars.ofcivillawin七hρfirstdecadeofthepresen七century,
three8coreyearslater七han七hodoo七rineofestopPelby
represen七a七ionse七Uedin七 〇shapeinEnglishlaw.Thisfact,it
Seems七 〇me,amplyshOwShOwbaCkwar{玉 ・Ger皿anywaSintermS
ofcapi七alis七icdevelopmen七swhileEnglandasthemos七advanced
capitalis七nationinEuropehad七 〇se七upa⊥egalsafetydeviceso
earlyinordertoregula七eincreasinglyrampantbusinessma1-
(13)
prac七ices.``lnkeepingupwith七headvancementinmoderncapita-
lism,"saidWellspacher,theforerunnerofacomprehensives七udy
inRech七sschein,``七helawhassepara七eda七hirdparty,slegal
posi七ionfrom七hein七ernalfac七 〇rsunknownorinaccessib工e七 〇
him,andhase9七ablishedmoreandmoreprovisionsordaining七ho
externalformsofexpressio皿apPlicable七 〇1egaIrigh七sa・nd
rela七ionshipsasdetermina七iveandconclusiveforthebenefi七 〇f
七hethirdper島oninvolvodinabusiness七ransac七ionGoncerned
七herewi七h,so七ha七 七hes七abili七yof七ransac七ionsmigh七beguaran-
(14)
七eed.,'Thusaconflictbe七ween七herigh七andi七sappearance(der 一
(12)6A.&E.469,474.SeealsoBower,supraatp.9,n.(9).
(エ3)Miyamoto,``EihδniokeruKinhangen-h6rinoIlattenkateiHy6ji.shugi
HattennoIchi-taiy6,,(``DevelopmentsofEstoppelasaRepresentationTheory
inEnglishLaw」s),23H6gaku-ronsδ(Ky6toImperialUniversityLawReview)
2,P.194etseq.
(14)Wellspacher,a.a.0.,EinleitungS.vii.
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GegensatzvonRechtundRech七sschein)eameintoquestionamong
(15)
Germanlegalwri七ers.Inaneffort七 〇solvethisproblem,七hey
も
brough七for七hadeclara七 〇ry七heory七heso-calledrepresen七a・ 七ion
theory(dieErkltiruugs七heorie)asarival七 〇 七hewilltheory
(dasWillensdogma)whichhadbeenconven七ionallyaceepted.
ThetheoryofRech七sscheincameto七heforeagainS七 七hisback-
ground.Nowadays,however,七hissubjec七 一mat七erdoesno七seOm七 〇
besoho七1ydiscussedasi七wasa七 七heou.七set;ye七itemerges七ime
andagaininthedoc七rinalin七n.rpre七a,七ionofSachenrecht(七helaw
r16)
ofrealrigh七s).工 七mayweIlbepoin七edou七 七ha七 七hoproblemof
Rech七ssGheinisofhis七 〇ricalrather七handogmaticalsignificance,
sinceputting七 〇ge七hera11 .七heconflic七sofsuchsor七in七heligh七
〇f七hePublizi七 批sprinzipisbaseduponpredominan七IyhisもoricaI
(17)
correlationsbe七ween七hem.
InJapanthestudyofRech七sschein,Ibelieve,hasgaineda
praGticalimpor七ancesinee.theShowaera(1926.)star七ed.Wi七h
WorldWarIasaturningpoint,herna七iona工econolny皿adeepoch-
alprogressbyleapsandbounds,bu七soonafterwardsitsuffered
fromoverproductionandplungedin七 〇atightmoneysitua七ion
(15)Jacobi,"Derscheckalswertpapier",zeitschriftfdrdasGesalnteHan-
delsrechtundKonkursrecht(hereinafterZHR)63(1909),S.86.
(16)Seee.9.Westermann,LehrbuchdesSachenrechts(1951),SS.207,
208,216,225,262,315,385ff.,461.Theterm``Rechtsschein,,issometimes
usedtopresentmereforma1量tiesoflawincontrastwithitsactualconditions,
asisexemplifiedinCurtEduardFischer,g"RechtsscheinundWirk耳chkeitiln
Aktienrecht,,,Archivfiirdie・CivilistischePraxis(hereipafterACP)154(19
55),S.85.Thisisofcourseanotherlnatterunlessweintendtoexpandthe
scopeofthetheoryofRechtsscheinsofar.
(17)Eichler,a.a・0.,S.102Anln.125.InhisletterofApril7,1952,by
whichIwasen】ightenedonmanypoints,Prof.Eichlertoldme,``M.E.
k6nnendieauf・historischemWegegewonnenenErgebnisseeinerdogmatischen
UntersuchungvomheutigenStandpunktenurinbeschr蕊nktemMassenutzbar
gemachtwerden.,,Thismustbethemainreasonforbheapparentdeclineof
theso-caUed``Rechtscheinsforschung,,.
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whichbrough七for七hafinancialpanicin1927.Arepresen七ing
direc七〇rofabankwhichhadbeencloseddownonaccoun七 〇f
moneystringencymadeapublics七a七emen七inanewspaperof
nation-wideGircu工a七ion七〇 heeffec七七hatall七hedeposi七〇rswere
guaran七eedoutofhispurseagains七ariskofbankruptcyonthe
par七〇fhisbank.Certainlythisannouncementhadareassuring
effec七upon七hemandwonhighpraiseamong七hepubliG.Bu七 七he
fac七istha七he七ransferredhisproper七ytoano七hercorporate
en七eprisehepar七icipatedinduringthis七ime.Ino七herwords,the
cannyanddishonestbankerunderhandedlypu七hisproposed
guaran七ybeyondthereachoftheinnoeen七creditorswhorelied
onhisfraudulenもmisrepresentaもion.Howeverenragedtheymigh七
be,七heyweretold七ha七 七herewasnolegalremedyforsucha
(18)
double-dealing.Bu七,七〇tell七hetru七h,七hiswasno七afair
solu七ion。The七heoryofRech七sscheinshouldhavebeeninvoked
topro七ec七七hoseinnocen七people.Supl)oseyou七akealookat七he
morerecen七caseswhichhavebeenbrough七to七heSupremeCour七.
Inmos七 〇f七hoso(3asesconcerningbillsandno七es,youwill
repea七edlyfindthesi七uationinwhich七heCour七shouldhave
invoked七heprincipleofRo(3h七sschein,for七heyaresuchtha七a
person工iableon七heins七rume孕 七refuses七 〇payondemand,in-
sistingonanyofi七sinfirmitiesforwhichhehimselfisinfact
responsible,orthathoelaimsacqui七七a・10fhisIiabili七yonthe
ins七rument,takingadvan七ageofanydefeo七sin七he七itleof七he
(19)
negotiator.ThoCour七,however,decidedthosecases,drawingon一
(18)SeeIzawa,Hyδji-kδinoK6豆hin-■yokuSh6jiniokeruKinhangen(Pub-
licRelianceonMisrepresentation-_、EstoppelinCommerci自ITransactiong)
(1936),p,2.
(19)Dr・K6taroTanaka,c.J.oftheJapanesesupremelcourt,sustains
applicationofestoppeltotheabovecases.SeeTanaka,Tegata-Kogitte-Hδ
(TheLawsofBillsandChecks),p,47.
一一一62一 商 学 討 究 第6巻 第4号
thebでoadandsomewhatfar-fetchedprincipleofgoodfai七h.Of
eoursethisprinciplemightgovern七hewholefieldoflaw,but
8uchasweel》inggeneralizationwouldI)u七 七helawall七he]【nore
injeopardyunlessi七werewe11construc七edintermsof七echnicaI
(20)
applicabili七y.1七seemsquitena七ura1七ha七horecomeupanew
ela1)orateandfertile七heoryasadirectlyal》Plicablemediumfor
legalreasoningjus七七hesamewaythegoodfaithdoctrine(der
(i}rundsa七zvonTreuundGlauben)developedin七 〇alega1
techniqueofRech七sschein.1七isawellknownfact七ha七七heCivil
Codeand七heCommercialCodeofJapanweresubs七antially
(21)
patternedafter七heGermanCodes。Consequen七Iy,theyhaマeample
scopeforthe七heoryofRech七sschein.Fu,r七hermore,七hedifficult
problemsofAnglo-Americaniza七ionwi七hwhich七heyarenowcon-
frontedwillbesQmehowsolved鵠farasRech七sscheinis
comparabletoestopPel・Ihope七hiscomparativestudymay
con七ribute七〇 〇urbe七 七erullders七andingofJal》aneselaw,and七 〇its
(22'}
jurispruden七ialameliora七ioninsowideaperspec七ive.
II.Developmentsoftheso・(alled``Rechtsscheintheorie,,revieWedin`om-
parisonwiththedoctrineofestoppel.Theso-called``Rech七sschein-
theorie,,wasestablishedby(}erヱnancivillawwritersintheearly
yearsof七hiscentury.Wellspacher,七hofJrerunner,modified
1
(20)``GoodFaith,,initsbroadestsignificationincursblalneforconfusionof
thelawwiththemoral,ifitisbroughtintothesphereoflegalsanctions.
Whatismore,itwillgiveahjudgessogreatadealofleewayinrelation
tothepositivelawthatthelegalsecuritywillbeatstake.Thisobservation
issetforthhlHedemann,DieFluchtil)dieGeneralklauseln(1933).Itis
thussubmittedthatgoodfaithinitstechnicaland.1egaluseshouldhavethe
morelimited血nddefinitesignification.SeeEichler,a.a.0.,SS.13--36.
(21)sebald,ThecivilcodeofJapan(ユ934),preface;Takayanagi,``Histo-
ricalIntroduction,,toThecomlnercialcodeofJapan(1931),P.xxxv.
(22)Inrespecttothebenefitsderivedfromthestudyofforeignlawandof
comparativelaw,seeDavid,Trait661einentairededroitcivilcompar6(1950),
passlm.
、
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(23)
七heso-called``Legi七ima七ions七heorie,,(七he``righもofdisposi七ion,,
・doctrine)inbe七terexplana七ionofamovablepropertyfroma
personwhohasnoright七 〇disposeofit,and七henexpanded覧
such」revamped七heoriza七ionover七hewholefieldofGermancivil
lawbywayoffindingou七afundamen七alprinciple,whichhe
summarizedasfo工lows:``Ifapersonac七sinrelianceonan
・externalfaG七which,aGcording七 〇 七hestatu七〇ryprovisionsor七he
lgeneralideaofbusiness,consti七 耳tesaformalexpressionofa
certainrigh七,Iegalrela七ionship,orotherlegallyrelevantfac七 〇r,
・七henhisrelianceshallbefavoredwi七hlega ,1protec七ion,asfaras
七ha七externalfacthasbeenraisedwith七heaidofanotherperson
whoshallinc・urde七rimentduetosuehlegalpro七ectio耳given七 〇
(24)
七heformer."Thispropositionhasameri七inmakingi七quite℃Iear
・tha七relianceonc(∋r七aineX七ernalfac七s ・no七goodfai七h(`・bona、
fides,')alone-deserveslegalprotection,or,ino七herwords,七ha七
一thosefaetsareobjee七ivolysupPosed七 〇justifygoodfai七h .Taking
4`regis七ra伍on,,and``possession,,for七wQmainexamples
,he'
¢lassifiedsuchexternalfac七sintothefollowing七wogroups:
(1)
(2)
Registra七ionandpossesion・
Ar伍ficialex七ern.alfacts.
a)Regis七ra七ionofincorpora七ion.
b)Rogis七rationofmarriage.
c)Regis七ra七ionofmarriageproperty.
d)Certifica七eofinheri七ance,andle七 七ersofadminist一
(23)SeeRegdsberger,``DersogenannteRechtserwerbvomNichtbereclltigten,,,
JheringsJahrb記icher(hereinafter∫her.∫ahrb.)47(1900),s.363。
(24)We1】spacher,a.a。0.,S.115.Thisground-breakingworkishjghly
・apPraisedbymanyfegalwriters.SeeEichler,a.a.0.,S.102Anm.125;
Dem壱lius,``M.WeUspachersVoUlnachtslehre-Zur30.Wiederkehrseines
Todestages(21.2.1923),,(1954),ACP153,S.1.
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ration.
(.3)Naturalexternalfac七s・
a)Deeds:billofdeb七,transferdeed,andwrit七en
powerof3gency・
b)Otherex七ernalfacts.
Theexpansionof七heprincipIeofpublicmanifes七a七ion(das
Publizi七琶tsprinzip)tosowideanareaou七sidethescopeofoffi-
cialregistra七ion(七heso-Galled``Publizit琶tSform,,)wasverymuch-
conducive七〇subsequentes七abIishmentof七he``Rechtsschein-
(25)
七heorie",a1七houghWellspacherhimselfdidno七 七ermitso.且ow-
ever,hisexcellentanalysisisprimarilyconcernedwith七he七heo-
rizingabou七Jegalprotectiongiventoapersonwhoac七 〇don,■.
deceptiveappearance.Consequen七1y,i七iss七illdefectiveinlegal
technicalityfordealingwi七hano七herpersonwhomade七he
apPearanceassueh.Hisphraseology``asfaras七ha七ex七ernalfact
hasbeenraisedwi七h七heaid(``Zu七un,,)ofano七herperson,,iss(>
imma七ureandsonaive七ha七itfallssh.ortofjus七ificationof七he
de七rimen七incurredbythispersonasalogiealresul七 〇flegal
pro七ec七iongiven七〇 七heformerperson.Hisargumentdidnot
holdwa七erwllenhesaidtha七,inmos七cases,s七a七u七elawwould
giveaclue七 〇 七heproperinterpre七a七ionof七hissimpleword
・Zu七ufi?9?
Hewas,Iimagine,七hinkingabou七some七hingIikean``es七〇ppeI
byassis七edmisrepresen七a七ion,,whichwascontradis七inguished1)y
(27)
Ewar七froman``estopPelbypersonalmisrepresen七ation",for,as
(25)Buthe'usedtheword"Rechtsschein,,insomepagesofthebookcited
here.Forinsta:】ce,seeibid.,S.62supTa(``derdurchdieUrkundeerzeugte
Rechtsschein,,).
(26)Ibid.,S.ll5.Cf.Stintzing,"Besitz,Gewere,Rechtsschein,,(1912),
ACPlO9,S .411.
(27)Ewartopinesthattheterm``estoppelbyrepresentation,,isirrelevantto*
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i七hasbeellseeni11七heabove愈ableofco11七e]n七s,hiSargument
s七ar七edf正om七heGermanis七 七heory七hat七hedirec七possessionof
chattelsderivedfrom七heindirectpossessionofthesame'isin
effeG七simiIar七 〇 七heapParen七righttoimnovablesenteredin、t(》
(28)
七heIandregis七er.、Toillus七rate,whenB,whohasborroweda,
bookfromA,sellsi七asifheweretheproprie七 〇rhim8elfor
otherwisewereauthorizedtodoso,andac七uallydeliversi七七〇the
bonafidebuyerC,thenCwillacquireagoodtitle七 〇i七insuch
(29)
goodfaith・In七hi8case,therealproprietorAhastransferred
directpossession七〇Bsoastoclothhimwi七happarentowner一
曲ip,ThisfaGもmeans七hatAhasagsisted,Binmakingafa1船
representationwhichappearstruedue七〇A,sactualdeliveryof
七hebooktoC.Thesitua七ionisalmos七thesamea臼wherean
inGorrec七e11七ryismadeinapubliGregisterbecauseofsomething
wrongwiththepartywhohasarealrigh七.Thus,where七11③
la'ndlordAhasassis七edBinacquiringanos七ensibleownershiP
toA,slandbyfalseregisもra七io皿,su.bsequentconveyaneeonsale
fromBtoCwillbejustifiedbyC,sac七ioninrelianceon七he
臨11dregis七er.ThisthinkingcloselyresemblesEwarぜsideaof
assistedmisrepresentation.However,We五1spacherherein七ended
topresentonlythemin.imumpossibilityofgeneralizationto
(30)
coverthebothgroupsofexternalfacts,becausei七wassubmit七ed
*casesofassistedmisrepresentation,becauseitisnottherepregentor,whois
estopped,butthepersonwhoassistedtherepresentorininducingathセd
persontoactonthefaithoftherepregentation.SeeEwart,scriticismof
Bower,sTheLawRelatingtoEstoppelbyRepresentationin37Harv.L.
Rev.170.Asf◎rthedetailsofhisdoctrine,seeEwart,AnExpositionof
thePrincipleofEstoppelbyMisrepresentation(1900).
(28)Wellspacher,a.a.0.,S.2ff.
(29)SeeArt.9321SatzlBGB.Forconvenience,ssake,thealternativesfor
actualdeliveryasprescribedinArt.9321Satz2,933,934,areputaside
foramoment.
(30)Wellspacher,a.a。0.,S.115.
一66一 商 学 討 究 第6巻 第3号
.byhimselftha七thereweresta七utorylimi七ations 、onlegalpro.
七ec七ionofrelianceon七hoseex七ernalfacts.'
First,theB(}B,asa、rule,placesnoemphasisonhowregi-
stra七ionasanex七ernalfac七hascomein七 〇existenceinindividual
cases,whilei七makesapoin七 〇fgrantingrelief七 〇 七hebonafide
'transfereeofpossessiono111yincaseswhere七hisex七ernalfaG七
hasbeenmisedwi七htheaidof七hepar七ywhois七 〇suffer
de七rimen七asaresul七 〇f七ha七relief.Thisisareasonfordivision
betweenartificialex七emalfac七sandnaturalones.Thebonafide
七hirdpartieswillbegivenmorepro七ec七ionintheformergroup
ofcasesthanin七helatter,for七heyaremos.tlysupPosed七 〇
acquireagood七i七lesimplybecausetheyhaveac七edingoodfai七h
onfalseen七riesinapul)1icregis七er,wha七evercau.sesofthis
(31)
erroneousregistrationmay1)e.Butitcanbesaid七ha七,insofar
as七hefalseregistra七ionhasbeeninducedbythopartythere七 〇,
pro七ec七ionofthe七hirdparties,actioninreliance七hereonmayfit
(32)
inwi七h七herulegoverningtheIat七ergroupofex七ernalfac七s.The
sameobserva七ion'hass七ronglyactua七〇d七h6Reichsgerichta七
leas七before七heenforcementof七heBGBand且GB七 〇found
thejudicialapProvaloflegalpro七ec七ionofrelianceonthecommer-
(33)
cialregis七er(dasHandelsregis七er).Bu七七heCommercialCode
deniedsuclhpro七ec七ionandenabledanyonetoplead七heun七ru七h
(34)
containedin七heco】:imercialregis七er.NTowthisregis七erwas
31)SeeArt.892BGB.
32)Wellspacher,id.supra,
33)Ibid,,s.116.seeErkenntnissevoln17.J蕊nner1898(Entsch.40,s.
ユ46),vom22.Oktober1887「,i(Entsch.19,S,197).
34)Cf.Art.1511HGB.Itisstillastrongopinionthatthisprovisiondoes
notgiveanyprotectiontothirdpartieswhoactedingoodfaithonregistration
orpub】icnotice.seeJ.v.Gierke,Hande】srechtundschiffahrtsrecht(6.
umgearbeiteteAuf】.1949),S.57。
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・compelled七〇beacon七ras七 七〇 七helandregis七er,inspi七eof七he
fac七thatnodifferelleecouldo七herwisebeseenbe七weentho七wo
asthesamepublicregisters.工 七istruethat,shortlyaf七erthe
'enforce血en七〇f七heH(}B ,thoReiehsgerich七s七illwen七iもsownway
proclaiming,``lfapersonhasbroughtaboutaregis七ra七ionand
i七spublicnoticeas七 〇 伍eforma七ionofhis'commercialfirm,then
heisno七allowed七 〇plead七ha七thosei七ems,whiGh1ユavebeen
・off圭ciallyregistere(10nhisapPlication,donotcorrespondto七he
(35)
roals七a七eofaffairs,asfaras七hisisa七hisdisposal.S七rangeto
lsay,七hisdecisiollissomewha七similar七 〇anapplica七ionof七he
Anglo。Ameri6andoc七rineofes七 〇ppel.Eversince,however,such
legal'七hinkinghasbeenconfron七edwi七hasetbackcomingfrom
thecodifiedlaw,and,underthispressure,i七hasbeen七 〇some
(36)
・exten七``pe七rified,'.Shouldi七havefoun《1generalexpressiona七
仙iss七ageinitsdevelopmen七,七heremigh七havebee皿nobet七er
propositionthanWelIspacher,s``Zu七un,,doctrine.Perhapshe
couldno七affordtogodeep-in七 〇particularsofsuchbroadly
formuIaもedprinciple,七houghherecognized七hati七hadye七 七〇be
'thrashedou七
.The七askofanalysiswaslef七 七〇 七he七heoryof
ReGh七sschein・A七presen七 七he(}ermanjurisprudenceshowsa
growing七endency七 〇fillawidegap'between七helandregis七er
and七hecominercialregis七er.Actioninrelianceontheland
regis七erislessfavored,and七ha七 〇n七hecommercialregisteris
moreprotee七edthaneverbefore.Thecredi七,ofcourse,goes七 〇
t(37) 、 ・
thetheOryOfBeCh七SSChein.
Secondly,七hereisanotherreasonwhyWellspacherhadtobe
35)Entscheidungvoln3.MUrz1902(Entsch.50,S.429).
36)We】lspacher,a.a.0.,S。117.
37)Eichler,a.a.0.,S、101Anm.124.
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sa七isfiedwi七htheambiguouswording``Zu七un,,。1七isbecausehis
doG七rinewasinsos七rikingcon七ras七wi母 ≧those七heoriesofもhe
rela七ionbe七weenwillandrepresentation,whichwereprevailing
under七heB(}B,七ha七i七wasconsideredincapableofbecominga
ruleofIaw.Ashehimselfadmi七 七ed,i七wasquitedifficuユ 七to
reconcilehisdoc七rinewiththethengenerallyaccep七edin七er-
preta伍onofs七atutoryprovisionsrelatingtodeclarationofin七en七ion
(WiIIen8er姫mng)anddefec七iveintention(Willonsmangel).
Inthisrespect,hefoundtha七theEnglishdoctrineof`tes七 〇pPel,}
revealedas七rangecoincidencewi七hhisviewpoint,citingSchus一
七er,sdefini七ionofes七 〇PPe1七ha七"wenniemand,αuchohnesein
Veアschulden,伽rcん 〃「・r`80derHandlungenoder翫`erlassungen
einenanderenzurゴrr`uemlicんe几AnnaんmeeinerTα`5αcん θverleitet
undaieserandere伽rcんdieAnnahmedieserTatsachezueiner
王landlangoderUnterlassnngver侃Zasstwird,durchwelcゐcer
8・ゐ・d・πerl・id・ ら ・・i・` 、derひ ・ゐ・ゐ・・d・ ・ 掴3cゐ ・・A・ 励m・
verpfZichteらdemanderengegenueber5・zu"e・ ∫αんrεπ,αls・bdie
r38)
betreffendeTatsacheωirklichVOrゐ αndengeωesenwaere,,This
principleopera七esin七hefieldofjudiciaIprocesssoastoground
ajudgomentno七 〇n七hereallegalstatusbu七 〇ntheapParent・
GonS七ituentfac七.]旺eno七iGos,however,thatinEnglishIawpro一
七ec七ionofrelianceonsuchexternalfac七coversawiderrange
七haninGermanlaw,asisexemplifiedinthema七 七eroflegal
capacity,insomecasesofwhich七hevalidityofacontrac七formedコ
'b
yaninsanePersonwashelddependen七uponanexpress
impression七ha七hemadeontheo七hercon七ractingparもy.Such
contractsarevalidunlessacolnpe七en七personin七ending七 〇avoid
(38)Schuster,Dereng】ischeAktienschein,S.331.CitedinWellgPacher,id
supra.
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七hemI)roducesevidence七ha七 七heo七herpartywasawareof・ 七he
unsoundnessofmindon七heI)artoftheinsane.Intheleading
caseforthisdoc七rine,therulewasthuss七a七ed:``Themodern
casesshowthatwhentha七sta七eofmindwasunknownも 〇 七he
o七her.con七rac七ingparty,andnoadvantagewas七akenofthe
lunatic,七hedefonsecanno七prevai1,espeGiallywhere七hecon七rac七
isnotmere1アexecu七 〇rybutexeou七edinthewholeorinpar七and
毛hepar伍eseannotberes七 〇redaI七 〇getherto七heiroriginalposi-
(39)
伍ons."Wellspacheropines七hatthis七rea七men七 〇finsanepersons
deaIinginbusinessisエnoreapPrgI)riate七han七heremediesinthe
(40)
《}ivillawcountries.][{esays,``1七isunfairandunjus七〇approve七he
civil工aweffec七 〇f七heunsoundnessofmindonly七 〇theIuna七ic's
advan七age,andthus七 〇discrimina七einfav(>roftheinsaneagains七
thesane.MoralsYmp,■ 七hyha、silldeedlessreas6ninbusinessIaw
thananywhereolse,anddefective`intention'orlackof`free
wil1,(A.r七.104Z.2BGB)eanraisenobaragains七awe1Lse七 七1ed
legalruLewhichinmanycasesmakesIigh七 〇f七heabsenceof
willorotherwisepresumesthepresenceofanintention,where
thereisnoneinfact,for七hesecuri七yof七ransac七ions.1七isalso
amistaketoresor七exclusivelytopsychiatry七 〇ascertain七he
unsoundnessofmindfrom七heviewpointofinsanepersons.Nor
shouldthecivillawaecep七 〇ffhan(1七heresultsoferiminallaw
brough七aboutfromen七irelydifferentmotives.Anyway,七he
moderncivillawmus七nota七anymomen七ignore七hecognoscibi一
(39)Moltonv,Camroux(1848),2Exch.487;affirmed(1849),4Exch.17.
seewillistonandThompson,selectionsfromWillistononcontracts(rev.
ed.1938),p.270.
(40)Cf.Art.10gIIBGB.Thisprovisionisbasedollthepremisethat
contractsofalegallyincapacitatedpersonarevoidandvalidatedonlybyhis
guardian,ssubsequentapProval(Art。105,108).
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1i七γof七heinsani七y."hthisconnection,Wellspachermay1)e
rega,rdedas七hefirs七 七〇en七erintoacompara七ives七udybetween
七heGer∠nanI》rineipleofRech七sscheinand七heEnglishdoctrine
ofes七〇pPe1・Furtherユnore,he七raeesananalogyof七ha七princiPle
wi七hAus七rianandFrenchcoun七erpar七s,so七hati七ma・yprove
(42)
prevailingallover七heworldas・ ■universalruleinitsna七ure.
Thedefec七 〇fWellspacher'sdoc七rinewasmadegood1〕y
Meyer.Hereplaced七heideaof``Zu七un"1)y七heprincipleof
causing(``Veranlassungsprinzip,,)onthebasisof七he(}ermanic
legalhis七〇ryda七ingb,ack七 〇themedievallawof``Handwahre
】ヨ[and,'.且esays,``】冥〇七 〇nlypossessionandIandregis七ra七ionl〕u七
alsoanyo七hercognizable七ypicalfor皿sofexpressionofrigh七s
raiseapresump七ionofsuchrightsaseorrespondingthere七 〇,
(43)
namelycrea七eRech七ssGhein.,,From七hisstandpoin七,11eexl》lains
七hat七hereasonwhy七hebonafide七ransfereege七sagood七i七leis
becausetheownerof七herigh七hasgivencauseforaRech七sschein
whichtheformercansetul》against七helatter,orhasneglec七ed
(44)
toeffectacurefori七.This七hinkingis,saysMeyer,basedon
。。1。tiveju。七i6。(。。1。tiveG。ech七igk。it)b。tweenth。parti。留)The
samebasisisgiven七 〇theruleof``HandwfthreHand,,,七he
oldes七formoftheVeranlassungsprinzip.Therulecomesfrom
theaneien七legalsystemof``Gewere,'concernedwi七hasortof
homes七ead(``]E{ausund]旺of,,).A111egalissuesweresolvedbyway
ofGewere,theonlyformofexpressionofaright.Conveyancesdid
(41)We1】spacher,a。a.'0.,S.119f.
(42)Wellspache■,a.a。0.,S.121ff.
(43)Meyer,DasPublizit蕊tsprinzipimDeutschen瑞rgerlichenRecht(1909),
S.97.
(44)Ibid.,S.9ら.
(45)Ibid.,S.85ff.
与
Q
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notcomein七 〇Iegaleffec七ul}七il七heywererepresen七edinGewere.
On七heo七herhand,onewhohadobtainedaGewerewasprsumed
tohavearigh七expressedini七.Ifsomeonestoleano七her,scha七 七els,
hego七apresumptiveGewere七hereon.ThisI)resump七ionhad七 〇蝕
bebrokenbyaspecificprocedure七akenby七herea,Iowner,in
order七hathecouldregain七hestolencha七 七els.Theprocedure
w:lscomposedoftwosteps,onewascaIled``cry',(``(}er{ifte,,)and
theo七hersubsequent七 〇i七``pursui七"(``Spurfolge").Thusan
(46)
ac七iollof``Anefang"wasbrought.Thewholeprocessenabled
七heowner七 〇makeno七 〇rious七hedefectin七he七itleof七he七hief
whohado七herwisebeenfavoredwi七hI)ub翠ci七yofapresuMI)tive
Gewereinhishand.However,incaseswhe罪e七heownerhad
七ransferreddirectpossessionofhischa七tels七 〇ano七hera七his
ownwillandno七agains七hiswillasincaseoftheft,anaction
ofAnefangwasunavailable七 〇 七heownertoge七 七hechat七els
backfroma七hirdpar七ywhohadob七ainedalegalGewere
七hereupon,by七ransactionwi七h七he七ransfereeofdirec七possession-
inmos七cases,aborrowerorabailee七 〇whom七heownerhad
en七rus七edpossession.Theownerhadnoa1七erna七ivebu七 七〇ask
thisen七rus七ee七 〇hand七hecha七telsbacktohimseヱf.Hewasnot
entitled七 〇pursue七he七hirdpersonforrecoveryof七hesame,
becausehehadcausedhisentrusteetoputonanappearanceof
ownershil)onwhichthethirdpersonshouldreasonablyhave
actedingoodfai七h.AtIeastsincehehadgivencauseforsuchl
appearance,hehad七 〇pu七upwi七h七hethirdparty,sacquisi七ion
of七iもleeventhoughnotingoodfaith.Thigi8theclassicaI
conceptof``]旺andwahre][land,,whichpresen七sasharpcontras七 七〇 、
(46)Ibid.,s.9ff.
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theRomanlawof"ne〃zoPlusiurisadaliumtransferrePotest
quamipsehabet"(Onecanno七 七ransfertoano七heralargerrigh七
七hanheh血selfhas).Thisiswha七 〇七七〇vonG・ierkepoin七ed㎝ 七,
``dassozialeElemen七imPriva七rech七',asco11七radis七inguishedfrom
・(47)
theindividualeIemen七inRomanlaw.In七hisconnec七ion,Meyer
stresses七hefact七hat七hecivillaw,unlike七hecriminallaw
seekingabsolu七ejus伍ce,hasasocialmission七 〇realizerela七ive
jus七icebymeansofsuch七ypicalformalismasmentionedabove.
Thisremindsmeof七heAnglo-Americandoc七rineofes七 〇ppel
whosebasisis,asalreadyseen,rela七ivejusti6ebe七ween七he
par七ieslitigant.Commonlawdidno七knowany七hingequ,ivalen.七
七〇 七heruleof``]旺an(lwahre且and",bu七i七ra七hers七ar七edfrom
(弼)
.th・ru1・n・m・datqu・dn・nhab・t・1七i・wi七h七h・in・ ・e・・ing
pressureof七hesocialin七eres七in七hesecurityof七ransac七ions
througheconomiGdevelopmgn七andcommerciaIexpansiontha七
七heequi七yslowlyaffee七edthiscommonlawprincipleand
brQugh七abou七 七heruleofestoppelagainstaperson itwho``in-
duced"ano七her七〇actinreliance.1七wasanearlyse七 七ledrule
七〇.pro七eetabonafidepurchaserin七heopenmarko七;七hiswas'(49)
generallyacknowledgedin.commonコawexcep七forahorsetrade.
Now・七heprincipleof,asi七were,inducemen七wasin七roduc6din,七〇
Iegislation,andwasproperlyreconeiledwi七h七heold-es・tablished
ruleofRomanlaw.Wecanseeanin七eres七ingcombination'of
l)〇七hsourcesof七helawin七heSaleofGoodsAc七,1893(56and
57Vict.c.71),s.21(1)ofwhichprovidedtha七``Subjec七to七he
(47)0.v.Gietke,DiesozialeAufgabedes.Privatrechts(1889),S.13.
(48)Riezler,a.a.0.,S.105.
(49)1bid.,ebenda.Forabr五efexplanationofthehistoryofRomanlaw
comingtosuchmaturity,seePound,AnIntroductiontothePhilosophyof
Law(1954),P.13getseqq・
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provisionsof七hisAc七,wheregoodsaresoldbyapersonwhois
not七heowner七hereof,a'ndwhodoesnotse11七hemunderthe
au七horityorwi七htheconsentof'theowner,七hebuyeraGquires
nobe七terti七le七 〇thegoods七han七hesellerhad,unless七heowner
ofthegoodsisbyhisconduc七precluded.from
(・50)
denying七hese11er,sau七hori七y七 〇se11,,・
1n七heUni七edS七ates,七heconcep七 〇fbonafidepurchaseis
quitefamiliartolaws七uden七s.Tex七 一wri七ersexplaini七asfo1一コ き
10ws:"1七isatriGkyconcep七.Ifabadmans七ealsabookand
七radesi七foranecktie,・七heownerofthel)ookcanreplevyitor
hold七henecktie-sellerforconver七ingi七.Bu七ina七Leas七七hree
typesofcases伍ebonafidepurchaserfromthebadmanispro-
tec七ed:(1)Weshallcomeback七 〇casesofmoney,orother'
nego七iableproperty.(2)If七heownerintendstoPass七i七leto
七hebadman,hisright七 〇get七hebookbackbeGauseoffraud
maybecu七 〇ffwhen七hebadmansellsi七.(3)Theownerwho
clothes七heI)admanwi七happaren七 〇wnershiporapparen七
(51)
authoritytosellmaybe`precluded,fromasser七inghisownership.,,
Thethirdtypeis七antamount七 〇IegaIprotec七iongiven七 〇abona
fide七hirdpersonbased'on七he``Veranlassungsprinzip,,derived
from伍e(}ewerewhoseetymologicalsignifica七ionisvestitura,(52)
Bekleidung←clothing).Thesecondandthird七ypesofcases
haveproviouslybeenprescribodintheUniformSalesAc七(Sec七.24
and23),butnowtheUniformCommerciaICodehaseonsolidated
andrewrit七enthe】nint,oi七sSection2_一 一403undertheti七le
(50)Riezler,a.a.0.,S.106.
(51)Braucher,Sutherland&Wi11cox,Commercia1Transact量ons,Text-Forms-
Statutes(1953),p.25f.
〈52)H廿bner,Grundz赫gedesDeutschenPrivatrechts(5.durchgeseheneAuf1.
1930),S.200f.
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of・`(}oodFaithPurGhaseofGoods".TbeCodelaysdownanew
principletocovercaseswhere七heownerofgoodsen七rustg
possessionof七hemtoamerchan七whodealsingoodsof七hat
kind.Insuchcasesthemerchan七isgivenpower七 〇 七ransferthe
righ七softheen七rus七er七 〇a``buyerinordinarycourseof
business,,(UCCSec七.2・-403(2)).Supposeyou七akeyourwa七ch
七〇awa七ch-sellerforrepairs,andhewrongfullysellsi七,The
Code,unlike七hepresent工aw,wouldprotec七 七hebuyer.Under七he
C。d。,ah。alerl6f七inp…e・i・n・f・ ldg・・d・w・uldmerelyb・
oneexampleof七heapplica七ionof七hisnewprinciple(cf,USA
Sec七.25).Inallsuchcasesasenumera七edabove,bonafidepur-
chaseusuallymeans(1)purchase(2)forvalue(3)ingoodfai七h
(53)
and(4)wi七hou七9no七iceof七hedefec七.1七isnowquiteclear七hat
theGoodFai七hI》urGhasear七icleof七heCodeisbasedon
principlesofagencyorofapparen七agencyorownershiporother
(54)
es七〇ppe1,andtha七 .七herules七ated七hereinisinseparablylinked
withtheprincipleofinducemen七〇rcausa七ion.-
Reverting七〇 七heVeranlassungsprinzip,thisislikewiseclose。
1yconnec七edwith七hehis七 〇ryoflegalpro七ectionofbonafide
purchasersinGermany.,Asalreadysta七ed,七heruleof``Hand
wahreHand,,Iacksanimportan七elemen七:``goodfai七h,,.It
opera七es七〇pr6七ect七hirdI)ersonswhether七heyac七edingood
・fai七horno七 .1七sli七eralmeaningwhichwasprevailingin七ho
medie▽allawisthat,whereyouhavelef七somethingintrus七with
someone,youmustdemandi七fromhim(``「 「「odudeinenGlauben
gelassenhast,damusstduihnsuchen"),andneithermorenor
(53)Braucher,Sutherland&Willcox,id.,p.26.
(54)SeeTheAmericanLawInstitute,UniformCommercialCode(Textand
commentsedition1952),Sect.2-403Comment1.
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less七han七his・Itiswi七hthecom]mercialexpansionofmunicipali-
tiesin七hela七eMiddleAges七ha七 七herulewasmodifiedfor七he
benefi七〇f七heownerbysonlemunicipalregula七ions,whichsucGess-
fullyen七i七Ieqhim七〇recoverhispropertyfromathirdperson
who1ユadacquiredi七inbadfaith.Intheses七atu七es七herearesomo
tracegofthecanon-lawideaof``bonafides,,orof``excep七iodo工i
generalis,,whichwaspene七rating七he七hengemeinesRech七.The
originalmeaningof七hisgeneralconcep七foundexpressionin七he
principleof``TreuundGlauben,,,andit白derivaもivemeaningin(55)
thetechnical七erm``ingu七emGlauben,,(ingoodfai七h).Thus,七he
ruleof"HandwahreHand,,hascomedown七 〇 七heprovisionsof
theBGBwi七haqualifica七ion七hat七ho七hirdpersoncannotgeta
good七i七lounlesshoacquiredpossessionfromhisもransferorinC56)
goodfaith.Topu七i七ano七herway,thepressingneedof
modernbusinessformorerela七ivejus七icehaschanged七hemedie-
vallawderivedfro皿 七heGewerein七〇theVeranIassungsprinzip
combinedwi七h七heRech七sschein.Itseems七 〇me七hatMeyer
minimized七hesignificanceof七hisme七amorphosiswithoutheeding
theessen七ialdifferencebetweenGewereandRechtsscheinwhenhe
emphasized七he七ypicalformalis皿as七heleas七commondenomina-
(57)
七〇rofbo七hlegal七houghts.Hea七tached七 〇〇grea七importanceto
thehis七〇ryof七hePublizi七装七sprinzipi七selfwhichservesonlyto
showtheex七enttowhichthetheoryofRechtsscheinisappliea一
(55)Eichler,a.a.0.,S.93.
(56)SeeAIt.932BGB.
(57) .Meyer・a・a・0りSS・85,88・Inthisrespect,、Vellspacherdrewa】ineof
demarcationbetweenthetwo,say重ng``Theancientand.medievallawstuckto
extemalstateofthingsbecauseofitsinabilitytopieτcethemthrough,while
themodem】awiswillingtoneglectintemalfactolsbecauseaninquiryinto
themd…n・tmeetth・ ・equ廿・m・ ・t・fth・p・e・e・t-d・y1・g・ 】
、】if・"・(W・11s-
pacher,a.a.0.,EinleitungS.viii.)
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ble.1七shouldhavebeennoticed七hat七hehis七 〇ryof七he``good
fai七h,,doctrinewasasimpor七antas七ha七 〇f七hetypicalformalism
ifanyhis七 〇ricals七udywereinorder.A.sitwas,all七ha七]y[eyer
didwas七 〇Gonclude七ha七 七hoPublizi憶 七sprinzipcoupledwi七h七he
Veran.1assungsprinzipshoulddevelopintoacomprehensive七heory
ofRechtsschein.Hedidnotgoin七 〇 七eehnica1de七ailsofthis
七heory,七houghhesugges七edthati七wouldbecapableofanswer-
ingsomanyvexedques七ionsallover七hefieldofcivillaw,such
asc臼nteringaboutrepresen七a七ionsofin七en£ion,nego七iableins七ru-
(b8)
men七sandburdensofa11ega七ion.
From七heviewpointof七hepresen七discussion,hisachievemen七
seemstobetha七hebrough七forththe七heoryofRech七sschein
ineloserelationto'もhe七heoryofcompensa七ionfordamages
whichwasdevelopinga七endencyto七heVeranlassungsprinzip.
Theor七hodoxdoctrinetha七``wherethereisnofau1七,七hereisno
liaもility,,hasgraduaIIybeendiscarded,and,ins七eadofi七,七he
newPrincipleofVeranlassunghascome七 〇 七heforebythename
of``1iabilitywi七houtfault"doc七riIle.Some⊥egalwriterstried七 〇
(59)
explaini七awaybyexpanding七heRo】nanconceptof"culpa',.But
thisisquiteathinpretense.SupPoseanofferormadeamisre-
presenta七iononaccountofsome七hingwrongwitha七elographlle　
used.Inspi七eof七hofaet七ha七heoffered``MK100"bywire,it
wasaccep七edas``MK900"by七heofferee.Thenew七heorydoes
notplacesomuchemphasiso11もheofferor'sin七ernalfactor
(fault)asratheronhisox七ernalfactor(representationitself),
becausehecausedhisoffereetohear``〕UK900,,.Thecruxoftlhe
matteris七hat七heoffereeincurreddamagesinreasonab工ereliance
(58)Meyer,a.a.0.,S.97.
(59)E。9.Jhering,``cu】paincontrahendo,,(1861),Jher.Jahrb.4,s.1ff.
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up・nami・ ・epre・enta七i・nwhi・h七h・・ffe・rh・dm・d・wi七h・u七
fauIt.Whe七her七hela七七erdidi七withorwi七hou七fau1七,Meyer
poin七edou七,itmakesnodifference七〇 七heformerinviewofre一モ
1a七ivejus七iGe.Themerefac七hathedidi七 〇rthathegaマecause
forsuGhdamagesmakeshimliable,andafar-fetchedapplica七ion
(60)
of七he``culpa',doctrineisalccordinglyinapPropria七e・Thotheo-
rizational)outRech七sscheinisalsofreefro皿lthisdoctrineand
sublecも七〇theVeranlassungsprinzip・Therela七ionbetween七he
theoryofReeh七sseheinand七he七heoryofcompensa七ionfor
damagesrecallsme七 〇thebasicnatureofes七 〇pPelasatort
theory,baseduponamisrepresen七ationoffactsbyonepersqnto
anotherwhichcreatesasituationinwhichi七isdesirableto
preventha]rm七〇 七heotherbyreq・uiring七hefirs七tomakegood
(61)
hiswords.Therecanbetracedsomeanalogybetween
Reeh七sscheinandestoppel.
Meyer,sargumen七wass旋onglybackedupbyO七toFisGher
whodeliveredaleGtureon``SeinundScheinimRechtsleben,,,
sugges七ingthepossible-effec七sofReGh七sscheinextendingfar
(62)『b
eyond七hooriginalscopeofitasalreadyknown.Forins七ances
hepoin七edou七 七ha七acer七ainlegaleffec七〇fadeathdeclara七ion
migh七properlybeexplainedin七ermsofalega11yapproved
(63)
apPearanceofdeath(　 derjuristischeTo七enschein,,).Anoもher
vi七alpointinhisconten七ionis七hatanoriginalowner,whoby
hisactionorinac七ioncontributed七〇anapPearanceofownership
(60)Meyef,a.a.0・,、SS.90,91,92.
(61)Seavey,StudiesinAgency(1949),P,184.・
(62)Fischer,"SeinundScheinimRechtsleben"(ユ909),IntemationaleWo-
chenschrift舳幽Wissenschaft,KunstundTechnikNov.13,S.1449Anm.1.
Hedeliveredthis】ecturewhenhewasinaug町atedasPresidentoftheBreslau
UniversityatwhichMeyerWasontheteachingstaffasprofessoroflaw。
(63)SeeArt.13481BGI3.
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onthepa]trtofhisen七rustee,beallowed七〇defendhimselfaga,ins七
thesecondbyanao七ionfordama・gesin七 〇r七 〇rforunjust
enrichmen七七houghhehasn.odefense七 〇se七upagains七abona
fidethirdperson七〇whom七hesecondhas七ra'nsferredpossession.
Thesecuri七yofownershipwi11七husbereconcileda七a皿inimu皿
(64)
withthesecurityof七ransac七ions.
Fischer'ssuggestionbeeame七rue,astheresearchofRech七s-
scheinbegan七 〇bringfrui七s.JacobifitstapPlied七hetheofyof
Reehtsscheinto七hesubj6c七〇frepresen七a七ionofwiIl,the.notori-
o・usissue七remblingin七hebalancρofthesubjec七ivewiI1七heory
and七heobjec七iverepresen七a七ion七heory.Ii【econcluded:``The
reasonsfor七helegaleffectofarepresen七a七ionwi七hou七willare
(1)七hat七herepresentationisusuallyin七ended七 〇raiseanidea
of七herepresen七 〇r'swi11intherepresen七ee,smindeven七hough
七herepresen七 〇rhasinfaG七nosuchwill,and(2)tha七,evenif
therepresenta七ionwereno七in七ended七 〇do80,itcrea七esan
appearanceof七herepresen七 〇r'swillforaeauseimpu七able七 〇
him,thusinducing七horepresenteetobelieve七hattherepresentor
hasarealintentionasinferredfrom七heapPearance,and七 〇ac七
(65)
on七hebasisofsuchbelief.,,Reason(1)enabledJacobi七 〇replace
theconventionalconceptof``Rechtserfolgswille',(in七en七iollof
givingIegaleffeet七 〇 七herepresen七a七ion),whichwasthe七arget
ofbittercri七icis】mfrom七herepresen七a七io11theory,by七henew
conceptof``A『bsich七derVorstellungserweckung"(in七en七ionof
raisinganideaoftheropresen七 〇r'sw'iIlin七herepresentee's
皿ind).ffrom七hisviewpoint,heexplainedawayarepresen七ation
withmen七alreservation,七akingi七foraperfec七declara七ionof
(64)Fi弓chera.a.0.,S.1453.
(65)Jacobi,DieTheoriederwillenserk蟻rungen,s.33supra.
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(66)4
nte11七io11.TherewereanumberofhotdiscussionsofArt.116
BGB(men七alreservation)二Jacobi七rimmed七hemawayl)ymeans
-《)f七heabovedoc七rille .Reason(2)isofcoursethemajorpoint
ofhisargumen七.As .faras七hisreasonisconcθrn6d,hedealswi七1≧
mistake,fraudandduress,which,inaccordanGewi七htheprovi-
.sionsof七hθBGB,shaIImakealegaltransactionvoidabIe.If七he
represen七〇rexcercisedhisrightofavoidance,七henhisrepresen-
ta七ionwouldbecomevoidinre七roac七iveeffec七,so七ha七itcould(67)
provenobetter七hanalnapParen七bu七no七realintention・Thisis
・七hesamewi七h七heeffec七 〇fapresumptiveGewereunder七heold
(68)
Germaniclaw.Some七imesaclaimfordamageswouldcolla七erally
ariseon七hepar七 〇f七herepresen七eewhoac七edingoodfaithon.
(69)
、sllch.an『infirmrepresen七a伍on,Jacobifairlyargues七ha七su,Gh
weakenedleg・xlconsequencesarefi七 七ingandproper七 〇thiskind
ofropresen七a七ion,because,strictlyspeaking,i七isno七aperfee七
(70)
decIara七ionofin七ention1)u七amerθapPearanceofin七en七ion・The
so-caIledrepresenta七ion七heoryorthelikeobJee七ive七heories
canno七properlyelucida七ethispoin七.Jacobididno七gotosuGh
・extremesAorfe11backon七heo七herox七reme ,name1ア 七heno七 〇ri-
(71)
iouswi11七heory.
1七is七rue七hathebrough七theterm``Rech七sschein',on.ly七 〇
lbearon七hesecondroasoning ,bu七 七hesameterm,i七seems七 〇me,
isalsorelevant七 〇thebasisof七hefirstreasoningshould七he
(66)Ibid.,S.25f.
(67)T'hispropositionwasfirstmadebyMeyerwhosaid,``Thereasonforthe
retroactiveforceofavoidanceisthatavoidanceistoassertasubstantiveright
againstaRechtsscllein.,,Meye1,a.a.o.,s.97.seealsoJacobi,a.a.o.,s.33
Anm.1.
(68)Jacobi,a.a.0.,S.39f.
(69)SeeArt.122BGB.
(70)Jacob三,a.a.o.,s.34.
〈71)Ibid.,S.3f.輸
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represen七ationwithmen七alreservationberegardedasanapPear-
(72)
aneeofwillwhichtherepresen七〇rin七endedtσcrea七e.Thus七he
七heoryofRθchtsscheincanex七endoverthewholefieldofrepxe-
senta七ionofin七en七ion.・
ThedoG七rineofes七〇pPeldoesn6七coversowidearange.For
co甲parison,ssake,Ie七ustake七hefoIlowingcaseforexample.
Supposingaproposalsen七bytelegramwasmisquo七edby七he七e-
legrapheompany鋤dwasaceeptedbytheoffereeini七smistaken
form,theofferorisestopPedfromGlaiming七hathedidno七make
七heofferwhichwasdelivered.ThesameprincipIeapplie9七〇 七he
otherparty.且emayanswer,``Idono七acceptyouroffer."Butthe
wirereads,``Idoacoeptyouroffer.,,HeshouIdbeboundby七he
(73)
messagedeliveredsincehe七〇〇ktheriskof七hatmedium.This
thinkingunmistakabIyGoincideswithJacobi,ssecondreasoning.ノ
EstoPPelInay七huspreventeitherpartyfro皿denyinganagreement
al七houghin£aCttherewasnone.However,七hiscasemus七no七be
confusedwitha'conもractac七uallyinexis七encebuttheexistence
ofwhichdependedupollmistake.Inthela七terease,there
wasllomistakeinofferandaceeptance,but`七hepartieswere
mistakenaboutmaterialfactswhichinducedthemtoenteri孤to
七hecontrac七.Themistakeininducementdidnotpreven七七hefor-
mationofacontract,thoughtheeon七raetmaybesubject七 〇
(72)Theproblemof``mentalreservation,,onwhichtherehavebeensohot
debatesinEuropehasnotevenbeendiscussedinthecase-o■ientedliteTatUreof
thecommonlaw.Itistheexpressionofthemutualassentandnotthemental
assentitself,whichisthevitalelementinthecontract.``Themeetingof
mindswhichisessentialtotllef(πmati㎝ofacontractisnotdeterminedby
thesecretintentionofthepar匝es,butbytheirexpressintention,whichmay
bewhollyatvar五ancew曲theformer,,(Brewingtonv.Mesker,51Mo.
ApP.348)・SeeFuller,oP.cit・,P.94.
(73)13c.J.301,sec.117;Forafu11discussion,seestrongv.west,nuni㎝
T・Co・・181d・409,1GgPac・917・
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rescission.Ifamutualmis七akewasllo七ma七erialbu七rela七ed七 〇
someminorparticularofacon七rac七,七hecon七rae七isnoteven
voidable.Thismayshow七ha七es七 〇ppelisno七 七hebasisofhoIding
Ii'ableonewhoeontrac七stmdermis七ake.Ino七herwords,heis
boundno七 〇n七hegroundofestopPelbu七 〇n七hegroundofcon-
(74)
trac七itself.Never七heless,七heviewheres七a七 〇disopen七 〇ques一
七ion.WhatwouIdbe七hera七ionaIefortheproposi七ion七hat"a
contractexis七sbutisvoidable',ifthejustificationfortherigh七〇f
avoidanceinvolvedthereincame七〇 七heques七ion?In七hisrespect,
Jaeo『bi
.properlyopinesthatitdependsupon七hedivisionbetween
aweakRθGh七sscheinandastrongonewhe七herthecontrac七is
voidableorno七.Strictlyspeaking,therewasnocontrac七bu,七an
appearanceofinten七ionwhich,inaccordancewithi七sdegreeof
cogenGyorin七ensi七y,givesawhollyorpartlyunassaila,ble
po8ition.Thiscorrespondgsquarely七 〇there工ativeeffieacyof
(75)G
ewere.If七heapPearancegivesapar七lyunassailableposi七ion,iも
issubject七 〇rescission,and七hisreseissionmus七bereconeiled
wi七haGlaimfordamageson七hepar七 〇fもherepresenteeorbona
fide七hirdpersonswhoreliedonthatappearance.Ofcourse,much
毛hesameis七hecomnlonlaweffec七 〇famutualmis七ake.Either
partyharmedby七hemis七akeisallowedtorescincthisagreemen七,
subJecttoretur皿ofanyconsidera七ionhehasreceived,onlyin
caseswhereinnocon七thirdpersonpwillnotbeharmedby
(76)
avoidanceofthecon七ract.Bu七 七heproposition七ha七resGission
willno七beaUowediftherigh七sofaninnocen七partyhave
(74)Wi]listononContracts,§20.
(75)Jacobi,a・a.o.,s.36.
(76)Rest.,Contracts,§504;Cape】]iv.Dondero,123Ca】.324;Philippineetc.
Co.▽.GQv,tofP.1.,247U.S.385;seealsoLasierv・Meyer,315111.362,
146N.E.465.
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intervenedisbeyond七hereachof七hedoc七rineofes七 〇pPe1.
As七 〇 七heotherfaG七 〇rswhichpreven七 七heexerciseof七hefree
willin七heforma七ionofacon七rac七,nogreatdifferencecanbe
seen.且ereonewhowasinducedinrelianceonfrauduIen七 〇r
.innocen七misrepresen七a七ionorunderundueinfIuencetoen七er
intoacontrae七canavoid七hecon七r島c七,and,ifhodoesso,he(77)
mustre七urn七heconsidera七ionhehadreceived.But,if七he
represen七〇rshould七ransfer七helandorchattelsreceived-under
thecontrac七 七〇abonafidepurchaserforvalue,theabove
(78)
remedyiscu七 〇ff,because七he七ransfereege七sagood七i七1e.As
,zalreadys七a七ed,七hedoG七rineof七rasfer七qabonafidepurchaser
forvalueis『basedo11七1ユeruleofestoppe1,but七hewhole
implica七ionof七hesubjec七maybeexplained.aswellorbet七erby
the七heoryofRech七sscheinason七hegroundofes七 〇ppel.
Havingsucceededi血bouchingtherepresen七ationofintention
in七ermsoftheprincipleofpubliemanifes七a七ionofrealproper七y,
Jacol)iemp.hasizedthetheoryofRech七sscheinasa``fundamental
(79)
principlegoverningGermancivi1 .1aw,,・Therewere七womore
pr・t・g・ni・t・ ・f七hi・ 七h・・ry'am・nghisc・11eagu・ ・.Onewa・
Naendrupand七heo七herKriickmann.Bo七hplayedac七ivepar七s
inexpanding七hepossibIescopeofi七sapPlica七ion.
Naendrupm町beregardedas七hemos七imporもantfigurewho
gaveafinishin9七 〇uch七 〇 七hetheoryofRech七sschein.且e
GompiIedhislong-rangeworksin七 〇ase士iesen七itled``Rech七一
scheinsforschUngen,'.Inonevolumeofi七hesummarized七he
(77),Rest.,Contracts,§476,480,484,496,497,499;13C.」.394,secs,
303,304513c.J.617,620,secs.672,679;v～ アi】istononcontracts,§1500.
ヒ78)F・ ・t….M・kim…,L,R.4C.P.704;USAS・ ・t.24.Seeal、 。UCC
Sect.2輌一403sロpra.
〈79)Jacobi,a.a.o.,s.32.
」
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・theorizinga'bou七Rech七sschein
,according七 〇whichaperson
shallob七ain七herigh七sheclaimsunder七hefo110wingcircum-
(80).
..stances:
(1)コ 日〔ehasreliedwi七}ユou七gどavefaul七 〇nanappearance.
(2)ThisapPearanceisgeneraLlyapProvedbylawas
reliable.
(3)ASarulo,itcomesin七 〇existenceorremainsinex-
is七ence,owing七 〇 七hein七entionornegligenceon伍e
part・fan・ 七h・rp・r・・nN・h・willingurd・ 七・im・n七wh・n
legalpro七eG七ionisgiven七 〇 七heformerperson.
〈4)Bu七,s・metimes-wh・nitsexi・t・ncei・n・ 七impu七 ・ble
七〇 七hela七terperso1ゴsinten七ionornegligence,七he℃
apPearancewasat'leas七eausedby七hispersontoexis七
〇rsubsist,orotherwiseisjustifieda七loas七for七he
sakeofreasonablenessorfairness.
(5)ThepersonhimselfusualIyoffersvaluesorgoods,in
order七hathecanineffec七acquirθ,main七ainor
comp1etevaIuablemeterialsormeansofsubsis七ence
whicharesubject-mat七ersof七herightsheclaims.
Itigquitecleartha七 七hoserequirementsnecessarytofound
theeffeG七 〇faRechtsscheinaredesigned七 〇balancethein七 〇res七s
・ofbo七hsides,aPersonwhomadeanapPe・aranceandanotherwho
ac七edonit。
Requirement(1)isthesQ-calledVer七rauensprinzip(七hegood
f。i七hd。,七。in。)i81)Th。。e。。e七w。h。 七i。n、。,t。th。m。 。ning。f
relianceingoodfai七h・Oneis七ha七i七meanspositiverelianceon
(80)「Naendrup,``BegriffdesRechtscheinsundAufgabederRechtscheins-
forschung,,,RechtscheinsforschungenHeftl(1912),SS.3Klunddortige
Anmerkungen.
(81)Manigk,DasrechtswirksameVerhalten(1939),S.164f.・
ゆ
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anapPearance,orthedefini七ebelief七hattheapPearance・is
tru七hfu1.Theo七her]【nain七ains七11a七nega七iverelianceissufficient
toinvokeRech七sschein,and七ha七i七means七ha七apersonwho
reliedingoodfai七honan紡PPearancedidno七kno、vinexis七enee
ofarealright'corresponding七 〇 七heapPearance,andtha七is
enough.Ifthisno七ionisapPlied七 〇arepresen七ation,itcomesto
mean七ha七 七herepresen七eedoesno七no七iceinexis七enceofareal
inten七ionon七heI)ar七 〇f七herepresen七 〇r,andtha七i七isallwha七
(82)
itmeans.Naendrupisno七necessarilyclearillthisrespec七,bu七
hodoesnotseern七 〇haveilltendedtocon七rover七 七hela七ternotion
(83>
whichwasprevailinginjudicialdecisionsandlawcommen七aries.
Ano七herthingwhichmus七bepoin七edoutis七ha七heindica七ed、
七hesignificanceofthe``wi七hou七gravefault,'requirement,which
hispredecessorshadoverlookedor工ef七in七ac七inanatyzing七he
elemen七sof七hetheoryofRech七ssche1n.However,∫elec七ionof
agravefau1七is七 〇permi'tasligh七faultLThis七reatmen七maycon。
sequentlyleadanoriginalowneloraholderofanyrights七 〇too
unfavorableapositioninrela七ion .七〇abonafidethirdpar七yin
civilt・an・a・七i・nswhereju・ticeandpゆ ⊥i・ZP・li・y・equi・e七he
la七ter七〇takeahigherdegreeofcare.Bytheway,七heJapaneso
lawrequireshimtobewithou七evenslightfau工tinmostcasesof
ei▽iltransaction,bu七〇-beatmos七withou七gravefau1七 五neases
ofcommercial七ransac七ion.Thisis,IbeIieve,agoodideaenough
torecons七ruct七hetheoryofRech七sscheinon七hemoreproper
founda七ion.ThesameIineofcritiGismisfoundinaGerman
jurist,sstudyofArt.932BGB(bonafideacquisitionofamo▽ablo
(82)Ibidl,S.165.
(83)Fischer,DieFrsitzungserfordernissetitu]usundbonafides;S.16;Stintzing,
Di・U・b・Tt・ag・・gderb・w・gli・h・nSach…S・14・
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proper七y).Should七heArticlereq・uire七ha七thebonafide
七ransfereeactedwithoutordinaryfaul七,theni七wouldbea
foregoneconclusion七ha七Ar七.892工(bonafideacquisi七ionof
rea1七y)andArt.2366(bonafideacquisi七ionofheri七age)shoUId
impose七hesamerequiremen七 〇nbonafide七hirdpersdns,since
realtyandheri七agear・lessmarketablebynaturo七hancha七 七els,
so七hatthelawhasareason七 〇 七hinktha七muchof七hereal
ownerforthesecurityofownership(Eigentumssicherhei七).But
Art.93211ac七uallyreads,``Thetransfereewasllotingoodfai七h
whenheno七icedordidnotno七icewi七hgravefault七hat七he
choseinactiondidno七belong七 〇 七he七ransferor,,,whilenei七her
Ar七.8921norArt.2366invoIvesanyli七erallysimilarpassage.
Therefore,i七issubmittedbytheweightofauthoritythatthe
transfereeincasesof七hela七 七er七woprovisionsmaybeingood(85)
fai七hnotonlywi七hslightfaultbu七alsowi七hgralvefau1七.Sueh
aIi七eralinterpre七a七io】【1・iscer七ainlyjustifiedbyau七hen七ici七yof
the工andregisterorof七hoinheri七ancecertifica七e,butin
comple七edisregardofthedifferencein]marketabilitybe七weρn
movablesandimmoval)les.1七isunfairandunjust七〇permitany
fau1七 〇n七hepartofabonafide七ransfereeofrealtyorof
heritagewhiledisapprovingofagravefaultonthepartofa
bonafide七ransfereeofchattelsmoremarke七ablethantheformer
proper七y.Bythesametoken,bo七hArt。8921andA.r七.2366do
notseemtoconsideranygravefau⊥ 七tobepermissiリエe,ifmore
a七tentionshouldbepaid七 〇kheirspiri七andletters.Naendrup
thuseluci(1a七edthat七heypre・"upPoseimpermissiblegravefauユts
(84)Koban,ZweifragenausdembtirgerlichenRechte(1909),S.105f.
(85)Enneccerus・Wolff,tLehrbuchdesB廿rger】ichenRechtsIIISachenrecht
(1932),'S.131.Buthere .Wolffsays,"Thisisdelegeferendadep】orable"
(Anm.17幽supra).
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incaseswhereas七rongRechtssGheinexprθssedina,public
regis七erorcer七ifica七e七urnsou七 七〇1)einf'irmbecauseof七he
landregis七ry,saccep七anceofanadverseregis七ra七ionorbecause
of七heI)robatecour七'srequestforre七urnoftheinheri七anee
(86)
cer七ificate.Discoveryofsuchimplicationsledhim七 〇ageneral
s七atemen七 七ha七bonafideacquirersmus七havereliedwithou七
gravefaulもonaRech七sschein.Brom七heviewpoin七 〇f七hepresen七
compara七ives七udy,七hissta七emen七isdeユegeferendarelevan七 七(》
commeTcialtransac七ionsrather七han七 〇civiI七ransac七ions,
al七houghhegroundedi七primarilyon七heprovisionsof七heCiviI
Codebu七no七 〇nthoseof七heCommercialCode.In辱Anglo-
Americanlaw七hephrase``ingoodfai七h"usuallymeans``in
relianceasareasonabloman"or``asamanofordinarypruden¢e",
bu七theSalesAr七icleof七heUniformCommerci燕lCodesays七ha七
goodfai七hincaseofamerchant``includesobservanceofreason-
`87)
ablecommercials七andards',.Itisonlynaturaltha七 七heもestof'
reasonablenessincommercia1七ransac七ionsisdifferen七from七ha七
inciviltransae七ions,becausethesubjec七 一ma七七ersofbo七h
七ransactionsareno七 七hesameinmarketability.
Requiremeu七(2)isbasedupon七heprincipleofpublicmani--
fes七a伍on(Publizi憶tsprinzip).Thepoin七 〇fprac七icali]【nportis七hat　
reliableappearancemustno七beanarbi七rarilyselec七edonesuch
asaspeciallydegignedcapofanhotelemployeestandingata
railways七a七iontoa七trac七andpiekuptravelers.工tdoesno七
necessarilymakehisemployerandhotelproprie七〇rliablefora
contractmadebyhimwitha七raveler,unlesshehasanauthorit,y
・(86)Naendrup
,a.a.0.S.3A、nm.1.
(87)UCCSect.2-103(1)(b).SeealsoBraucher,Suther】and&Willcox,
id.supra.Inre``rea写onablemen,,,seeLowv.Bouverie(1891),3Ch.82
perKay,L.J.
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(88)
todosoasanagen七 〇f七hehotelproprie七〇r.Accordingly,Naen.
druppr・perlyemphasize・i七ha七apPearahceheresh・uldhaveaコ 　
legallyapprovedreliabili七y,showingsometypicaIexamples;
apParentrigh七 七〇inheri七anceexI}ressedinaninheri七a・nce
certifica七e(Ar七s.2366,2367BGB),apparen.tconveyanceofa
realpropertyrecordedinapublicregis七er(Ar七.892B(}B),
apl》arentownershipbasedonactualdeliveryortheal七erna七ive
therefor(Arts.9321,933,934BGB)andapparentobligationon
(89)
presentH}en七〇fabilIofdeb七forpaymen七(Art.405B(}B).Of
coursehedidno七intend七 〇makeanexhaustive七reatmentof
thesubject,but七 〇show七heexten七 七〇whichthe七heoryof
Rech七sscheinappliedunder七hePublizi七翫8prinzip.In七hisrespect,
i七seemstome,七hebe七 七eranswerisfoundinWellspacher,swork
whichdea1七inde七ailwi七hartificialexternalfactsandna七ural
ex七erna,1fac七sover七hewholefieldofcivillawasithasalready
beenseen.Bu七i七isagrea七regre七 七ha七 七heiranalysesdidnot
gofurもherin七〇 七heprovisionsof七heCommercialCodeinwhiGh
the七heoryofRech七sscheinmigh七s七rik6agoodprospec七.
Requiremen七s(3)and(4)s七andfor七heprincipleofcausing
(Veranlagsungsl》rinzip).Require]ment(3)isadoptedbyAr七.9351
B(}Bwhichdoesnot;pro七ec七afinderofstolenorlos七chat七els,
andbyArt.892B(}Bwhichprovidesthatarealowllershipbe
precededbyanos七ensil)1eownershipwrongfullyenteredina
publicregis七eraslongastherealownerfailstoclaiman
(90)
adverseregi・七 ati・n・R・quiym・nt(4)i・ad・]P七edby'A・t・9351エ
(88)Wellspacher,a.a.0.,S.113;seealsoFischer,a.a.0・,S.1456.
(89)Naendrup,a.a.0.,S.4Anm.1.
(90)Ibid.,S.5Anm.3.
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B(}Bwhichadmi七saIegaleffec七 〇fRech七sschein七〇anapparent
ownershipexpressedin七hes七〇1en.orlostmoneyorbearerpaper
byreasonofnego七iability,andin七hestolenorlos七cha,t七els
(91)
delivere《1atpublicaluctionbyreasonofau七hen七icity.Blank
acGep七an.ceofabill,inwhiehmore七han七heagreedsumis(92)
wri七ten,alsomeets七hisrequiremen七.Theabove七worequiremen七s
correspondroughly七〇 七hevitalelemen七sofestopPe1:in七en七ion
(93)
ornegligence,andsilenceorinactlon.Naendrup'sVeranlassungs-
prinzipdoesno七 〇nIyinclude``in七en七ionornegligence",bu七it
Ganberoconciledwith``silenceorinac七ion,,,forhisso-called
``reasonablenessorfairness,,asacauseofimputa七ionofde(3eptive
apPearances七 〇arealownermeansinsubstance七herealowner,s
(94)
silenceorinac七iol}as七 〇hisownrigh七.``Silence,,(``Verschwei-
gung,,)is・consideredaninducementbyinac七ion,七ha七is,asi七一
were,anegativoVeranユassung.His七 〇rically,i七isalso七ruetha七
VersGhweigungformed七hebasisofGewerewhiGhis七heoriginof
(95)
theVeranIassungsprinzip.
Reqniremen七(5)was,forthefirs七七ime,brough七byNaendrup
intothetheoryofRechtsSchein.A七thispointon、ecansafelysay
thatthetheor▽whichhadbeeninchoa七eandratherboldcame
o
(91)Ibid。,S.6f.Anm.lu.2.
.(92)Ibid.,S.5Anm.5,S.10Anm.3,S.11.
(93)FQrinstance,cf.Black,LawD三ctionary,P.1186(`・ApestoPPelarises
whenonebyacts,Lrepre号entations,oradmissions,orbysilencewhenhe
o聰ghttospeak,inte1】tiona1】yorthroughculpablenegligence,inducesanother
tobelievecertainfactstoexistandsuchotherrightfullyreliesandactson
suchbelief-,').
〈94)Naendrup,a,a.0.,S.6f.Anm,2.SeeaIsoNaendrup,``Rechtscheins-
wirkungenimAktienrecht,,(1931),ArbeitenzumHandels-,Gewerbe-und
LandwirtschaftsrechtNr.62,S.940Anm.277.Hereheexempljf三ed
Verschweigungbyacasewhetetheinaccuracyoftheregisteredmattersis
leftintact.
(95)-Meyer,vomRechtsscheindesTodes(1912),s.16f.seealsoJacobi,
a.a.0.,S.40;HUbner,a.a.0.9墜S.16f.
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toma七uri七y・Bu七thisftddi七iQnalrequiremen七,asit.seems,isin-
definitea皿dvague,becauseitmus七``usually,,besa七isfiedbya
bonafidoperson・Sometimeshisacquisitionforvaluei8尊otne。
eessaryforaRech七sscheinto七akeIegaleffeG七.Forins七ance,in
easeofagif七apersonwhoac七edingoodfaithonarepresen一
七a七ionpurportingsuehagra七ui七〇uspromisowi11bepro七ected.
Therefore,七herequiremen七nowinques七ionisnotabsolu七e.By
thisrequiremen七Naendruplseems七〇havemean七tosay七ha七legaI
protectionbyreasonofRech七sscheinbelimited七〇anacquisi伍on
bylegal七ransactionor七helikeactandmus七no七1)eex七endedto
an謡cquisi七ion1)yat七achmen七〇rgarnishmen七,and七ha七,ifthe
bonafide七ransfereehadno七 〇fferedanyvalue,1egalpro七ection
ollcegiven七 〇himshouldberevokedbyreasonofunjus七
(96)
enrichment(Art.8161B(}B),Therefore,itmaywelIbesaid七hat
thegraもuitouspromisewasno七Naendrup・,smajorconcern.
However,myobserva七ionis七ha七 七hislastrequiremen七poseg
anin七erestingproblemfromtheviewpointofcompara伍v61aw.
The(}erman``Rechtsschein七heorie,,hadconsiderableinfluenceon
the・'othercivillawcoun七riesinEurope七hese七hir七yyears,asi七
willbeseenlater.」.Ch.Laurent,afamousFrenchjurist,follow.
edsui七puttingforward``la七h60riede1'apParenGA,,,and
apParen七lytook七hesameposi七ionasNaendrupdid.Hesaid,`ft
isrequired七ha七 七hebonafidethirdpersonmus七haveacq・uired
(97)
thocha七telsforvalueintermsofti七Ie七ransfer."Fur七hermore,
suchaproposi七ionrecalls、me七〇 七hecomplicatedreIationbe-
tweenestopPelandconsiderationwhichhasoomedownhereto一
(96)Naendr叩,a.a.0.,S.7Anm.1u.2.SeealsoOertmann,``Grund-
stitzlicheszur上ehrevomRechtsschein,,(1930),ZHRg5,S.459.
(97)工aurent,L,apparencedansieproblさmedesqualificationsjuridiqロes
(1931),pp.92,268e.s.
、
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fore七hrough七hehis七 〇ryofAnglo-A】mericanIaw.Thebonafide
purchaseforvaluewassoeasilyfoundedones七 〇pPe1,while
七hegra七ui七 〇usprom婚ewi七hou七considerationseemedirrecon-
cilal)1eandinconsis七ell七wi七hi七.Isthorereasonina11七hese?1七
issimplybecauseof七heconfusionof七herequiremen七 〇f
de七rimen七ines七 〇ppelwith七hecontrac七ualideaofconsidera七ion.
EstopPeIisfunda澱entallyno七 ・■cQn七rac七 七heorybu七ra七hera
七〇r七 七heory.1七dealswi七hamisrepresen七a七iollwhichcrea七sa
si七ua七ioninwhichitisdesirable七 〇preven七harm七 〇 七here-
(98>
presen七eebyreqUiringtherel》resen七 〇r七 〇ma・kegoodhiswords。
Thesame七hingcanbesaidas七 〇Rechtsschein.Howcanrespon-
sibilityforwords(Haf七ungausdemWor七e)ber醐omlized?The
usualresponse .皐sator七theoryofliabili七yfordamages(Pflich七一
zumSchadensersa七z).Ifweadvancefrom七hisdoctrineastep
fur七her,wecanreach七he七heoryofRech七ssohein,aruleof
(99)
acquigitioningoodfai七hofagood七i七le.Bu七 七he七heoryof
Rechtsscheinisdifferentfrom七hedoG七rineofes七〇ppelonone
vitalpoin七:therequirementofdetrimenも.Ofcourse七hooriginaI
ownermustincurde七ri血en七wllenlegalpro七eG七ionisgivent(>
thebonafide七ransfereebyreasonofReGh七sschein,becausethe
latterwillacquireagood七i七1e七 〇 七heformer'sproperty.But
suChde七rimen七igfarfromthesamewiththerequ.irment
ofde七rime皿七inestoppe1.Detrimen七ines七 〇ppelmusthave
occurredon七hepartofthebonafide七ransferee.且edeserves
legalrelief,becausehewasinducedtoa1七er}lispogi七ion七〇his
detrimenton七hefaithofarepresentationwhichthetransferor
(98)Seavey-Keetgn・Thurston,CasesonTorts(1950),P.695etseqq.See
alsoSeavey,StudiesinAgency,P.184supra.
(99)Jacob量,a.a'o.,s.32.
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had1〔nadewi七h七he'aidof七herea・10wner.SuchGhangeof
posi七ionisanessen七ialelemen七 〇fpromissoryestopPelandof
quasi-es七〇ppel.Unless七hepromiseehasalteredhisposi七ionind
reIianceonaninformalpromisewi七hou七consideration,hewould
havenoremedyinpromissoryes七 〇pPel.Quasi-estopPelopera七es
agains七arel》resen七〇rwhoinducesano七her七 〇believe七ha七hedoes
notin七endtoenforcehiscon七rac七ualrighta・gains七sueho七her,
and七 〇1》rejudieehisposi七ionwithreta七ion七 〇 七herepresen七〇r.Ih
all七hesecases,a1七era七ionofI》osi七ionfor七heworsedoesno七
ftmoun七toconsideration,butac七sasat七erna七iveforitno七in七he
senseofexchangevaluebu七in七hesenseofbindiugforce.The
representorisbound七 〇keepfai七hwith七herepresen七eeso七ha七 七he
formercanno七contradic七hisnwnrepresen七ationuponwhich七he
la七terac七edingoodfai七h.If七herepresen七ee,sprejudicedPosi伍on
weremis七akenforanexchangeprice,七hedoc七rineofes七 〇pPeI
coUldnotbu七confinei七self七 〇 七hegoodfaithpurehaseforvalue,
and,asaresul七,i七wouldfindagrea七difficu1七yinapplyingto
aninformalpromisewithou七considera七ion.Butthemodern
GermanIawdoesno七includeanything⊥ikearuleofconsider.
(100)
ation..Probably七hisfac七is七homainreasonwhy七he七heoryof
Rechtsscheinsetasidetherequiremen七〇fdetriment,However,i七
mustbepointedou七 七hat七hisrequiremen七reflee七s伍ebasic
na七ureofes七 〇pPelasa七 〇r七 七heoryofliabiti七yfordamages・
(ユ00)‡ntheMiddleAgestheGermaniclawhadanideaofcausadebendi.
Wheresomethingwasexchangedforapromise,thatsometlhingwasacausa　
debendi.Thistheorywasrationalizedbycanonlawandcasuistwritings,　
and,asitwere,thetheoryofanequivalentarosetherefromintheseven-
teenthcentury.Theeqhivalenttheoryisbelievedtohaveinfluencedthe
Anglo.Americandoctrineofconsiderationtoagreatextent.ButtheGerman
CivilCoddomitsa11referencetotherequirementofacausaorconsideration
foTthevalidityofcontracts.SeePound,Introductiontothe?hilosophyof
Law,p.141etseqq.
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SinGe七hetheoryofReGh七sscheinisof七hesamena七ure,i七should
notcompletelyneglec七 七hesignificanceof``de七rimen七',.Inthis
regard,i七isworthyofnote七ha七Naend .ru,preferredtoAr七.816わ
IBGBwhiehprovidesforannulmentoftheReeh七ssGheineffec七
byreasonofunjustenriGhmen七.Toillus七rate,abonafide
transfereeforvaluedidincurdetrimentbyofferingthatvalue,
bu七 〇n七heotherhandabenefitaGcrued七 〇 七he七ransferorwho
hadnorigh七 〇fdisposi七ion,andso七hesecondpartycomosunder
aIegaldu七y七〇re七urnthebenefi七七〇 七herealowner.Ifthebona
fidethirdpersonwereadonee,andif七hesecondpartywerEa
donorwhohadlloau七hori七y七 〇makesuchgift,七hen七11edonee
didnotincuranyde七rimentbu七rathergained・ ■benefi七by
receiving七hedona七ion,a,ndsothismanisnowliable七 〇make
(101)
res七i七utiontotherealowner.Sucha七rip・ar七i七erelationis七he
subjec七〇f七hepresen七Ar七iGle.Theonlyques七ionwhichremains
tobesolvedishow七 〇dealwi七h七hesituationinwhich七he
pa】曲ie8concernedaretwo,七herepresen七 〇rand七herepresen七ee.
Ifabonafidepurchaseforvalue七 〇〇kplacebe七weenthem,七11ere
arisesnoques七ionofunjustenrichmen七,andeonsequen七1yno
neodofres七itu七ion,for,insuchc・ases,七herepresentorhimgelf
was七heoriginalownerwholosthis七i七leanda七 七hesame七ime
gainedabenefitbyacceptingacoun七er-valuefrom七herepresen一
七ee.ln七hecaseofadonation,七herepresenteewouldgaina
.benefitbyreceivingi七,but,in七his¢ase,七heRech七sscheineffec七
〇fthedonativerepresenta七ionshouldbefinAla・nddofini七e,
becausetherepresentorhimselfwasatthesametimeabearer
ofapParentinten七ionandabearerofrealintention.Itis
(101)Naendrup,id.,S.7Anm.1supra.SeealsoEnnecceras-Lehmann,
LehrbuchdesBttrgerlichenReChtsIISchuldrecht(1950),S.849ff.
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impossibletofindareasonin七heanalogyofsuch七emporary
effec七 〇fRech七sscheinasisgivenincaseswhereanapparent
ownerandarealownerareno七 〇neand七hesamepersonbu七
(102)
七wodiffefen七par七ies.A.saru工e,adona七iondoosnotrequire
anyspecialform.1七takeslegaleffec七withordinarydeliveryor
regis七ra七ion.Bu七 七hereisanexcoption七 〇 七hisrule.Agift
promise(SGhenkungsversprechen)requiresauthen七ica七ionbypubliG
(103)
act(Ar七.518BGB).T]negif七promisesoauthen七ica七ed,七hough
givenwithoutrealin七en七ion,shouldtakeaReoh七sscheineffect
for七hebenefi七 〇fthebollafidepromiseewhoreliedonan
(104)
apparen七inten七ionexpressedin七ha七promise.Thistreaもmen七〇f
thes・abjec七isquitedifferentfrom七hedoctrineofpromissory
es七〇ppelwhichal》plies七 〇aninformalgra七uitouspromiseillso
farasthispromiseinduced七hepromiseetoalterhisposition
(105,
for七heworse.Apar七from七hisminorpoin七,however,thetheory
ofRech七sscheinac七uallymakesi七depend,wi七hinlimits,upon七he」
requirementofde七ri皿entwhe七her七heReGh七sscheineffec七〇fa
七ransactionistemporaryorno七,thoughi七seemsprimafaciefree
from'suchrequiremen七.Asamatteroffact,thereisnodoub七
七hatthe七heoryofRechtsscheinisinmostcasesinvQkedto
gran七relief七〇bonafide七hirdpersonswhoincurreddetriment
asaresultofhisgoodfaithpurchaseforvalue.The]Reehtsschein
effectofthistransac七ionisno七七〇mporary;inotherwords,it
canno七berevokedbyreasonofunjus七enrichment.Asfaras
(102)Naendrup,a.a.0・,S.7Anm.2.
(103)Enneccerus-Lehmann,a.a.0・,S.471f.、
(104)Naendrup,ebenda.
(105)ButseetherecommendationsoftheLawRevisionCommitteeintheir
SixthInterimReport(England).Paragraph290ftheReportisaproposition
thatawrittenpromisethoughwithoutconsiderationbebinding.
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suchis七heusuaIcalseofRech七sschein,Naendrup'sstatement
formula七edinrequiremen七(5)isllo七unwarran七ed.On七he
con七rary,i七servesmypurposeofdemons七ra七ing七ha七Rech七sschein
andes七 〇ppelhaveacommonfounda七ion.T七seems七 〇metha七 七his
isasortofconvex'gen七evolu七ionbrihging七he七wodifferent
speciesclose七 〇eachotheratthedemandofbusinesstransac七ions
forreeonciliationofconflic七ingin七eres七saccommodatedtherein.
N争・nd・upw・nt・nt・indi・at…m・P・ ・sibilitie・・fR・cht・r
sGheininthefieIdofjudi℃ialprocess.First,therightofac七ion
(Klagrecht)isarigh七toclaimproteo七ionofacertainapPearanee-
(Rechtscheinsschu七za,nspruch).Thepar伍es工i七iganthaveburdens
ofpersua,ding七hejudgeonI)articulardisputedissues,andeither
of七hemwi1110seifthejudgeisllotpersuadedofthe七ru七hof
hisallegations,buthewillwinifhigallegationsprovewhat
appearstrueilltheeyesoftbejudge.Mhismaybecalleda
(106)
``Reehtscheinexistingforthejudge,,.Sθcondly,thereisanother
RechtscheintwhiGhexists``fortheleg,alcommunity,,(dieRechts-
gemeinschaft).ItisdividedilltothreekindsofRechtseheinill
accordancewiththeircogencyandintensityintheeye'ofthe
Iegalcommunity.(1)Post-proceduralReehtschein.Thismeansthe
(107)
finalityofajudicialdecision.(2)Intra--proceduraIRechtsehein.
(108)
ThismeanstherefutablepresumptionofIaw.(3)正 ヤ,e-procedural
(109)
Rechtschein.Thismeanstheirrefutablepresumptionoflaw.
Naendrupdidnotstophere・butfurtherenlargedtheconcept
bfRechtschein七〇 七heex七en七thati七included七herealexpressionof
七herightandof七helaw.]ffesaid:111七hemedievallaw七herewere
(106)Naendrup,a.a.0.,SS.13-16u,dort.Anm.
(107)Ibid.,S.16f.
(108)1bid.,S.18f.
(109)Ibid・,S.20f.
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ttt七wo七ypesofG・ewere
,realGewereandapparen七(}ewere.Andso
is七homodernlaw.Hereare七wo七ypesofexpressionof七herigh七.
Oneisarealformofexpressionoftheright,and七h(∋otheran
apParentformofexpressiQnof七herigh七.Forexam.ple,accura七e
registra七ioncrea七esarealRech七schein,andinaccurateregist-
rationraisesanapparen七Rech七schein.Therela七fonbe七ween七he
鴫woreveals七hewholeimplica七ionofaReeh七schein.problemin-
(110)
volvedin七heI)ublicregis七ra七ion.Much七hesamesitua七ionis七rue
ofthelaw.Therearetwoexpressionsofjustice,realand
,・apparent.Theactualconditionsoftholegalcomm・unitysome亡imes
runcountertothemereformalitiesofthelegalsystem.InsuGh
cases,thelaw一 塒akermustdohissocialdutytofindoutarea1
'・expression・oflusticewhichisineonflictwithanapparent
(111)
.Thisisa``Rechtscheinexistingforthelaw--expressionofjustice
(112)
maker"or``fortheIegalcorumunityinlalw-】anaking".
SuGhanexpandedconceptofRechtsscheinmaybehelpful
forustostudythelegalhi ,storyofRechtssGheinandthesoGial
philisophyofIaw,butitwi11唱beofn.otechnicaluse,as
(113)
Naendruphimselfa6knowIedged.Practicallyimportantisthe
mainpartofhisargumentwhichdealtwitha 、``Rechtschein
(114)
existingforanindividua1,,accordingtohistermin、010gy.Andit
m町beaswelIimportantfromthe.viewpointofthepresent
discussionthatheintroducedthetheoryofRechtssoheinintothe
sphereofcivi⊥procedure・Nowitoccur昌 亡omethatReGhtsschein
(110)Ibid.,SS.24-27u.dort.Anln.
(111)Ibid.,SS.27-29u.dort.Anm.Seea1SoC.E.Fischer,``Rechtsschein
undWirklichkeitimAktienrecht,,,ACP154,S.87,cited ,supra.
(U2)Naendrup,a.a.0・,S.30.
(113)Ibid・,SS.31-36u.dort.Anm.
(114)Ibid・,SS.2,23,30.
覧
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maypossiblycoverawiderrangethanestoppelbyjudgment,
becauseitincludesvarietiessuchasRechtsscheininpersuasion
ofajudge(richterliche▽ermutung),Rechtsscheininfinalityof
ajudgment(materieIleRechtskrafteinesUrteils),ReehtssGhein
inrefutablepre8umptionoflaw(Rech亡svermutung)andRechts-
scheininirrefutablepresumptionoflaw(pra、esumptioiuriset
(115)dejure).
-
Anadventurousworkonthislinowasundortakenby
Kriickmann,anotherzealousprota'gonis'tandoneofNaendrup,s.
coIleagues.工navoluminoustreati8etitled``NTaGhIesezur
(116)
Unm691ichkeitslehre"hledelineatedthewidestpossiblescopeof
(117)
this七heory,thusconcluding``Rechtsscheinistalles!,,.Hewasa
RomanilstandastudentofadjectiveIaw,whiletheotherscholars
espousingthetheorywereGer]manistsandspecialistsinsubstan-
tivelaw.HedividedthecollceptofRechtsscheinintotwo
classes:intra-proced皿alRechtsscheinandextra-proced皿al
Rechtsschein.ThedivisionGloselyresemblesBower,sclassification
of6stoPPel:estoPPelbyrepresentationandestopPelperrelnjudi-
catam.Theextra-proceduralReGhtsseheinmeans``possessionofa
realrightorofanapparentright,,which.isprescribedinstatu-
toryprovisionsofthesubstantivelaworgenerallyacknowledged
(118)
intheusageofbusinessandtrade.Theintra.proceduralRechts・-
sGheininGludesthelegaleffectofsuchposgessionofarightin
thefieldofjudicialP署oGess,andthiseffectiscall(∋d``Rechts-
(1且9)
seheinschutzanspruch,,・KrUGkmannfurtherproceededtodemon一
(115)Incommonlawcountriestherejsaj町ysystemunderwhich``estoPPel
byverdict,,existsinsteadofrichterlicheVermutung.
(116)(1910),Jher.Jahwb.57,s.1.
(117)Ibid.,SS.1,62,169.
(118)Ibid。,SS.10gff.,122.
(1ユ9)工bid・,SS.156ff.,162.
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stratetheprinGipleofRechtssGlleinthroughthe璋storyofRoman
。law.Thisex叩rsionintoRom,anIawwasmadeinhisadmirable
study,``SaGhbesitz,Rechtsbesitz,Rechtsscheillin、derTheoriedes
(120)
gemeinenBechts,,(1912).
Inthemeantime,tllerapidlyexpandingtheoryofRechts-
scheinwasunderfirefromsolnequartersoftheaGademiGworId.
Stintzillgwassocarefulnottojumptothehastyconclusionof
ReGhsscheinfromtheRoman``possessio,,orfromtheGermalliG
``Gewere,'that五edefinedRechtsscheinasamanifestation
(``Kundgabe,,)expressedindeliveryorregistrationtotheeffect
(121)
thatthedelivererortheconveyerhasarightofdi8Position.In
thisrespect,hisviewissimilartoWe11s脚her'sdoctrinewhich
modifiedthe``工6egitimationstheorie,,(the``rightofdisposition,'
doGtrine),becausethetransferordoesnothave謡1egitimate
powerofdispositionbuta・merelyapParentrightofdisposition.
〒Themostviolent
criticismcamefromCertmannwhoproposed
'thatthescopeofthetheoryofRechむssclleinshouldbemore
rigidIyrestrictedsothatitcouldhavemoretechnicaluseand
morepracticalsignificance.且ebluntlyrejectedthedoctrinesof
RechtsgcheinwhichMeyer,NaendrupandKrttckmannsozealously
embraGedinthematterofavoidanceofarepresentation,
declarationofdeath,intrinsicvalidityofajudgment,possession
(122)
ofaright,andpresulnptiollofIaw.Furthermore,hepointedout
thatalltheprotagonistshadindulgedinscho真astiGsub亡leties
andnicetieswithouttakingnoticeofavastuncultivatedareain
whichthetheoryofRechtsscheinispotentiallyfruitful,七hatis
(120)ACP108,S.179.
(121)Stintzing,``Besitz,Gewere,Rechtsschein,,,ACP109,
(122)Oertmann,a.a.0.,SS.443-457.
S.429supra.
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tosayproblemsof``ostensibletrader,,(Scheinkaufmalln),?nd
``defactocorporaもion"(tats琶chlicheAktiengesellschaf亡)
,andso
(123)
forth.Indeed,attentionshouldhavebeendirectedfromcivillaw
tOcommercialIaw!
Inthefieldofcommerciallaw,negotiableinstrumentsand
commercialregistrationshavelongsince(hawn`aspecial
(124)
attentionasproblemspertinenttothetheoryofRechtsschein.
CenteringabouttheseI)robIems,therehavebeenattacksonand
(125)
defensesofthetheory,butitsfieldofapPlicationhasbeen
steadilygrowi皿gItremindsmeoftheAnglo-Americandoctrine
(126)
ofestopPelwhichhasbeeninconstantprogress.
-tobe .continued-一一
Corre`tien:
Thefollowingparenthesizedwordsareinadvertentlyomittedin
thesecond・1ineofpage63.
``……inbetterexplanationof(thebonafideacquisitionof)a
movableproperty… …,,
1
(123)Ibid。,S.485.Seealso「Naendrup,　 RechtscheinswirkungenimAktien-
reζht,,,ArbeitenzumHandels-,Gewerbe-undLandwirtschaftsrechtNr.62
(1931).
(上24)∫acobi,GrundrissdesRechtsderWertpapiereimallgemeinen(1928);
Prausnitz,"RechtsscheinundWirklichkeitimHandelsregister",ZHR96
(1931),S.10。
(125)Mttller-Erzbach,3`DieKundgebungenimfremdenInteressenbereich,,,
∫her。Jahrb.4711Folge(1933);Jacobi,``NeueAngriffeaufdieRechIs-
scheintheorieimWertpapierrecht,,,ZHRg9(1934),S.1.
(126)AstoestoPPelintaxation,itwasearlyknowntotheGermanjurists
interestedintheRechtsscheintheorie.SeeErler,``EstoppelgrundundSteuer-
recht,,,ZeitschriftfUrdieAkadelniedegRechts(1941). チ
